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ONTARIO

ONTARIO LAW REFORM COMMISSION

To The Honourable Dalton A. Bales, Q.C.,

Minister of Justice and
Attorney General for Ontario.

Dear Mr. Attorney:

Pursuant to the provisions of section 2 (1) (d) of The Ontario Law
Reform Commission Act, 1 the Honourable Allan F. Lawrence, Q.C., as

Minister of Justice and Attorney General, requested the Commission
to review certain aspects of the law of landlord and tenant applicable to

residential tenancies. These provisions are to be found in Part IV of

The Landlord and Tenant Act2 which came into force on January 1, 1970.

Since the submission of our Interim Report on Landlord and Tenant
Law Applicable to Residential Tenancies on December 10, 1968, the

Commission has not been involved either in the implementation of the

recommendations contained in the Report, or in the administration of

the new legislative provisions. These major developments, however, in

an area of critical social concern have been followed with continuing

interest by the members of the Commission individually and collectively.

We are pleased to have had the opportunity, afforded by this reference,

to review the basic principles of the Interim Report with the knowledge
gained from two years experience with the legislation.

The Commission has completed the review and now submits the

Report.

^.S.O. 1970, c. 321.
2 R.S.O. 1970, c. 236.
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CHAPTER I

INTRODUCTION

In the Commission's Interim Report Applicable to Residential

Tenancies the recommendations were aimed at achieving a fairer balance

of rights and obligations between landlords and tenants. Due largely

to their feudal origin and a preoccupation with proprietary interests,

the rules governing the relations of landlords and tenants permitted

the scales to be tipped substantially in favour of the landlords. Our
concern was to redress that imbalance.

The rights which we considered as vital to tenants were the right

to rented premises which would be provided and maintained by the

landlord in a good state of repair and fit for habitation in accordance

with current standards; a more secure right to privacy than that which
had heretofore existed due to usual lease provisions giving special rights

of entry to the landlord; and the right to have questions relating to

recovery of possession adjudicated by the court, in the first instance,

and not only after the landlord's recovery of the premises by private

means. On his part, the landlord would be entitled to prompt payment
of the rent when due and performance of the other lease obligations

imposed on the tenant. These obligations would include the require-

ment that the tenant maintain the rented premises in a state of

ordinary cleanliness and that the tenant should be responsible for

damage caused by his wilful or negligent conduct or that of other per-

sons permitted, by him, to come upon the rented premises.

Not only did the Commission treat such rights as vital, but we
also recognized that the procedure for their enforcement must be expedi-

tious and available at a reasonable cost. Failure to ensure proper
remedies would result in the imperfect realization of the substantive

reforms. As indicated previously, the recommendations were intended

to require resort to the courts for relief and to make illegal such self-

help remedies as distress by private bailiffs for non-payment of rent

and recovery of possession by ejecting the tenant.

Since the enactment and proclamation of Part IV of The Landlord
and Tenant Act representations have been made to the Attorney General,

and to this Commission after the date of the public announcement of this

reference, concerning alleged problems that have arisen out of the

administration of the new provisions of the Act. These representations

fall mainly under six headings and concern six sections of the Act

:

(1) procedure for termination of tenancies and recovery of possession

(s. 106)

;

(2) provisions concerning security deposits (s. 85)

;

[6]



(3) the respective obligations of landlords and tenants with respect

to repairs and maintenance of premises and the enforcement

thereof (s. 96)

;

(4) the respective rights of the parties to enforcement of covenants
generally (s. 89)

;

(5) the abuse of the processes of the courts concerning some penal

provisions of the Act (s. 108) ; and

(6) the requirement to post up the provisions of sections 98 to 103

and 109 of the Act where a landlord rents more than one

residential premises in the same building and retains possession

of part for use of all tenants in common (s. 104).



CHAPTER II

PROCEDURE FOR TERMINATION OF TENANCIES
AND RECOVERY OF POSSESSION

The main complaint of landlords is that the procedure for recovery

of possession after the termination of the tenants' right to occupy the

premises is too cumbersome and causes undue delay. It is contended

that this causes hardship on both small and large landlords: in the

former case because of the dependency of the landlord on the continuous

and prompt receipt of the rent to enable him to meet his immediate
obligations; and in the latter case because occupancy of premises with-

out payment of rent increases the cost of doing business that must be
borne ultimately by the other tenants in the rent they pay. Section 106

provides

:

(1) A landlord or tenant may apply by summary application to a

judge of the county or district court of the county or district in

which the premises are situate for an order declaring that the

tenancy agreement is terminated.

(2) An application shall state the grounds upon which the tenancy

agreement is alleged to be terminated.

(3) The judge shall in writing appoint a time and place for the

hearing and the applicant shall serve a notice of the appoint-

ment and a copy of the application upon the other parties to the

tenancy agreement at least fifteen days before the day appointed.

(4) After a hearing, the judge shall determine the question of

whether the tenancy agreement is terminated in whole or in

part and may make an order for a writ of possession or such other

relief as may be equitable in the circumstances.

The object of this section is to determine by judicial means whether
a tenancy has been terminated and to establish the respective rights

of the parties. Before the enactment of these provisions, the landlord

could recover possession by bringing an action or, in a proper case,

by way of summary proceedings under Part III of the Act. 3 Alternatively,

the landlord also had power to eject a tenant if he considered the tenancy

was terminated and the only recourse the tenant had was the bringing

of an action for damages in case of an unlawful ejectment. So far as

residential tenancies are concerned, the self-help remedy of the landlord

has been removed. Section 107 (1) of the Act provides:

z The Landlord and Tenant Act, R.S.O. 1970, c. 236, ss. 76-80. See Re Ontario Housing

Corp. and Carson, [1971] 1 O.R. 470 (C.A.) ; Breglia Investments Ltd. v. Rock et al., [1972]

1 O.R. 728.
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Unless a tenant has vacated or abandoned rented premises, the

landlord shall not regain possession of the premises on the grounds
he is entitled to possession except under the authority of a writ of

possession obtained under section 106 or under Part III.

The complaints that have been received have not, in the main, been
concerned with the principle but rather with the procedures which have
been prescribed for its enforcement and with that position we have
much sympathy. The evidence that is available supports the allegation

that the procedures for recovery of possession under Part IV of the Act
have on occasion resulted in unreasonable delay. This fact does not

justify the restoration of private remedies, as some landlords have
suggested, but it does call for some amendment to the procedures.

For a number of reasons, a landlord seeking to recover possession

under the provisions contained in section 106 is met with serious time

factors. If his claim for recovery of possession is based upon non-

payment of rent, proceedings cannot be commenced until the rent

remains unpaid "for fifteen days after any of the days on which it ought to

have been paid. . . .

" 4 This general provision giving rise to a right

of forfeiture and recovery of possession for non-payment of rent for a

fifteen-day period applies to all tenancies unless otherwise agreed by
the parties. In a majority of cases the basis for the application for

recovery of possession is based on this ground. If the claim for

possession is based upon a breach of other covenants, then, with limited

exceptions, notice must be given to the tenant allowing him a reasonable

time within which to remedy the breach and to make compensation
therefor. 5 If the application for recovery of possession is based upon
the expiry of a notice to quit or termination of the tenancy by effluxion

of time, no time need expire prior to making the application for recovery

of possession.

Where the application is brought under section 106, a further delay

of at least fifteen days in the recovery of possession is involved, since

this is the minimum period of notice of the appointment that must be

given to the other party. 6 The difficulty lies in the assumption under-

lying the present provisions of section 106 that the application for recovery

of possession will be opposed. This assumption is not borne out by
experience and many applications are not disputed. The time lag,

however, is mandatory for all. It is recommended that the period of

notice for the return of the motion be reduced to four clear days. This

would permit an order for possession to be made at an earlier date in

default of appearance or absence of a disputed claim.

Under existing procedures, any difficulty experienced in effecting

service of the notice will cause further delay. In giving notice under
section 106 the landlord is required to effect personal service on the

Hbid., s. 18 (1).

5 Ibid., s. 19 (.2).

6 Ibid., s. 106 (3).
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tenant. 7 With respect to proceedings to recover possession by summary
application under the provisions of Part III of the Act, service of notice

may be effected by personal service on the tenant or leaving the notice

at his place of abode. 8 There does not seem to be any reason to impose

more onerous service requirements with respect to applications under

section 106 than in Part III proceedings. We recommend that service

of the notice of motion may be effected under section 106 by personal service

on the tenant or by leaving the notice with an apparently adult person

at his place of abode.

Even in those cases where the landlord's application for recovery

of possession is adjudged to be well-founded, the practice in some
instances is for the court to defer the issue of a writ of possession

presumably to allow time for the tenant to arrange alternative accom-
modation. In some reported cases the deferment has been for as long

as thirty days. However defensible this practice may be in assisting

tenants who are unable to pay for necessary living accommodation the end
result, in too many cases, is to cast the burden of social welfare on the

private sector. Even if the extent of the landlord's undertaking enables

him to assume the loss in the first instance, eventually the loss will be

distributed amongst the tenant population and will again be borne by
the private sector. This is wrong in principle and ought to be corrected.

We recommend that in cases of hardship the judge should have power
to postpone the writ of possession for a period up to one week.

Once the issue of a writ of possession is directed, sheriffs ought

reasonably to be expected to enforce them promptly. Any delay in

enforcement on grounds of hardship will result again in the burden of

social welfare being cast upon the private sector. Problems of hardship

evoke a genuine sympathy, but in their alleviation the financial burden
imposed by a tenant who illegally overholds, due to his being in arrears

of rent, should be placed on the larger community. To overlook this

fact is to jeopardize any meaningful attempt at maintaining a just

balance between the rights and obligations of persons in the landlord

and tenant relationship. Although it is essential that sheriffs act promptly

to enforce writs of possession, it is equally important that sheriffs or

county court clerks be required to notify welfare officials where such

action is contemplated in order that alternative accommodation under
social welfare legislation may be provided. We so recommend.

The possibility of encountering unreasonable delays when resorting

to the procedures for recovery of possession prescribed under section 106

coupled with the enactment of section 107 eliminating self-help remedies

except in cases where there has been either a vacating or abandonment
of the rented premises have provoked a minority of landlords, usually

renting to low income tenants, to seek to regain possession by the

withdrawal of essential services, such as heat, gas, electricity and water.

On a more limited number of occasions windows and doors have been
removed. Such practices offend the spirit, if not the letter, of the legis-

7 Ibid., s. 109 (1) {b).

8 Ibid., s. 76 (3).
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lation, particularly the prohibition contained in section 107, against

recovery of possession through use of self-help methods. No doubt more
expeditious procedures for recovery of possession by judicial process

would reduce the frustration of landlords who might otherwise consider

resorting to the withdrawal of services. Nevertheless, the practice is

so offensive as to justify the enactment of specific provisions outlawing it.

We recommend that this be done.

Reference has already been made to the source of delay attributable

to the requirement of at least fifteen days notice of appointment pur-

suant to the provisions of section 106 (3). Admittedly, time may be at a

premium in a crowded court docket and some delay with respect to the

day fixed for an appointment may be unavoidale. The more serious

consideration, however, is whether the applicant should be called upon
to endure such delays in those cases where there is every expectation

that the application will be unopposed. Experience demonstrates that

this happens frequently, especially where the application for recovery

of possession is based on non-payment of rent.

The solution to this problem lies in the adoption of a procedure

similar to that for obtaining default judgment in an action for possession

commenced by specially endorsed writ. In the case of a specially

endorsed writ, the writ is issued out of the county court or the Supreme
Court. Where no appearance is filed, judgment is entered by the clerk

or registrar as the case may be. The relevant rule reads

:

Where an action is for or includes a claim for the recovery of

land and any defendant fails to appear and the writ is endorsed

with a claim for mesne profits, arrears of rent, or double value in

respect of the premises claimed or any part of them, or damages for

breach of contract, or wrong or injury to the premises claimed,

the plaintiff may sign judgment against such defendant for posses-

sion, and may proceed as to the other claims (Form 95).
9

A somewhat similar procedure is provided for realization on money claims

in the small claims court. 10 Where the claim is for a debt or money
demand and no dispute is entered, final judgment may be entered by
the clerk of the court at any time within six months. We recommend
that section 106 of The Landlord and Tenant Act be amended to provide

the following procedure:

(a) Where a landlord claims that he is entitled to possession for

any reason he may commence proceedings in the county court by way
of an originating notice of motion, returnable before a county or district

court judge on four clear days notice.

(b) If the tenant wishes to dispute the landlord's claim he may
appear on the return of the motion or, at any time prior to the day for the

9 Rules of Practice and Procedure of the Supreme Court of Ontario, R.R.O 1970,

Reg. 545, r. 42.

10 The Small Claims Courts Act, R.S.O. 1970, c. 439, ss. 71 et seq.
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return of the motion, file with the clerk of the court a statement in

writing setting out briefly the grounds on which he disputes the land-

lord's claim.

(c) Where the landlord's claim is for possession or rent due, or both,

and the claim has not been disputed, the clerk of the court may sign an
order directing that a writ of possession issue and may give judgment for

the amount claimed.

(d) In all other cases the matter may be set down for hearing forth-

with or at such time and place as the judge may appoint.

(e) Where the claim is for possession or rent due, or both, the notice

of motion shall contain the following warning:

If you intend to dispute the claim for possession or the claim

for rent due, you must appear before the County Court Clerk at

the hour of o'clock in the noon on the day of

at his office in the Court House at

or file with him before the day of a notice of

dispute in writing, setting out briefly the grounds upon which you
dispute the landlord's claim. If you do not appear or do not file a

notice of dispute the Clerk of the Court may sign an order directing

that a writ of possession issue forthwith and judgment for the amount
claimed.

(f) A motion to set aside an order or judgment signed by the

County Court Clerk may be made to the County Court Judge within

four (4) days of the date thereof, provided that, in cases of hardship,

the judge shall be empowered to extend the time on being satisfied that

a proper case has been made for so doing.

(g) In all cases an appeal from the County Court Judge shall lie

to the Divisional Court.

The proceedings by way of summary application under the provisions

of section 106 provide for the determination of issues concerning matters

other than the right to recover possession. By enacting section 106 (4)

the Legislature provided that in proceedings for recovery of possession

the judge is empowered to make an order for a writ of possession or "such

other relief as may be equitable in the circumstances". This increased

jurisdiction is particularly significant in view of the provisions of section

89 which make covenants interdependent. This is a marked departure

from the former law governing landlord and tenant relations. Because
it is now possible, in these proceedings, for a tenant to raise an alleged

breach of covenant on the part of the landlord as a defence, in whole
or in part, to a claim for rent and an application for recovery of

possession based on its non-payment, the judge may adjudicate upon all

the issues outstanding between the parties. This is not possible under
proceedings brought under Part III and for that reason Part III

proceedings should be made non-applicable to residential tenancies.

We so recommend.
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It is recognized that there may be certain involved claims which
are not suitable for adjudication by way of summary proceedings and
for this reason we recommend that the legislation be amended to em-
power the judge to direct the trial of an issue in the ordinary way,
subject to such terms as to payment of rent into court or otherwise

as is deemed just.

SUMMARY OF RECOMMENDATIONS ON PROCEDURE FOR
TERMINATION OF TENANCIES AND RECOVERY OF POSSESSION

1. The period of notice for the return of a motion under section 106

be reduced to four clear days.

2. Service of the notice of motion under section 106 should be

effected by personal notice on the tenant or by leaving the

notice with an apparently adult person at the place of abode
of the tenant.

3. In cases of hardship the judge should have power to defer the

issue of the writ of possession for one week, but not otherwise.

4. Sheriffs should be required to enforce writs of possession

promptly. This is a matter for administrative direction and
supervision and not statutory enactment.

5. County and district court clerks should be required to notify

welfare authorities when a writ of possession is issued and
sheriffs should be required to inform the same authorities of

the date upon which the writ is to be executed.

6. Any action on the part of the landlord amounting to an essen-

tial withdrawal of vital services such as heat, electricity, gas

or water, before a writ of possession has been enforced, should

be made illegal.

7. Section 106 should be amended to provide procedures for sign-

ing orders directing the issue of writs of possession and judgment
for rent in default of dispute as follows:

(a) Where a landlord claims that he is entitled to possession

for any reason he may commence proceedings in the

county court by way of an originating notice of motion,

returnable before a county or district court judge on four

clear days notice.

(b) If the tenant wishes to dispute the landlord's claim he

may appear on the return of the motion or, at any time

prior to the day for the return of the motion, file with

the clerk of the court a statement in writing setting

out briefly the grounds on which he disputes the landlord's

claim.
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(c) Where the landlord's claim is for possession or rent due,

or both, and the claim has not been disputed, the clerk

of the court may sign an order directing that a writ of

possession issue and may give judgment for the amount
claimed.

(d) In all other cases the matter may be set down for hearing

forthwith or at such time and place as the judge may
appoint.

(e) Where the claim is for possession or rent due, or both,

the notice of motion shall contain the following warning

:

If you intend to dispute the claim for possession or the

claim for rent due, you must appear before the County
Court Clerk at the hour of o'clock in the noon
on the day of at his office in the

Court House at or file with him before the

day of a notice of dispute in writing,

setting out briefly the grounds upon which you dispute

the landlord's claim. If you do not appear or do not file

a notice of dispute the Clerk of the Court may sign an
order directing that a writ of possession issue forthwith

and judgment for the amount claimed.

(/) A motion to set aside an order or judgment signed by
the County Court Clerk may be made to the County
Court Judge within four (4) days of the date thereof,

provided that, in cases of hardship, the judge shall be

empowered to extend the time on being satisfied that a

proper case has been made for so doing.

(g) In all cases an appeal from the County Court Judge shall

lie to the Divisional Court.

8. Part III proceedings should be made non-applicable with respect

to residential tenancies as defined in section 1 (c) of the Act. 11

xx The Landlord and Tenant Act, R.S.O. 1970, c. 236.



CHAPTER III

PROVISIONS CONCERNING
SECURITY DEPOSITS

The matter of security deposits was dealt with fully in the Com-
mission's Interim Report in 1968. 12 The insistence by landlords on
damage security deposits was a practice which developed in Ontario with

the substantial increase in the construction of high rise apartment build-

ings following World War II. The practice was borrowed from American
jurisdictions and its abuses reached critical proportions after 1965.

Essentially the device was the prepayment of money to the landlord

at the commencement of the lease or tenancy to secure the discharge of

the tenant's obligation to repair. Taken in gross, large sums of money
were demanded and held by landlords frequently without any interest

being paid to the tenant. A more serious consequence was that in many
cases the sums on deposit were applied by landlords at the end of the term
in making repairs with respect to which the tenant had no legal

obligation. Even in those cases where the tenant had covenanted to

repair, his legal obligation was usually qualified in a way which absolved

him from any liability for damages attributable to reasonable wear and
tear. More frequently than not this was the source of the damage for

which the landlord sought to be compensated and against which the

damage security deposit was applied. Where security deposits were

returned in full the repayment on numerous occasions came only after

inordinate delay and much prodding, even to the extent of threatened

lawsuits. The essential evil inherent in this practice was that the land-

lord was his own stakeholder and the burden was cast on the tenant to

seek repayment.

For these reasons, and others, the Commission recommended that:

It should be made unlawful for a landlord to demand or receive a

security deposit against damage or any other contingency involving the

demised premises. Landlords should be permitted, however, to request

payment of the last month's rent in advance but any sum so paid should
be treated as security for the payment of rent only.

The breach of any of the provisions enacted to give effect to the

recommendations concerning security deposits should subject a land-

lord to prosecution, and on conviction to the payment of a fine. 13

Those recommendations were implemented by the provisions of the

new Part IV of The Landlord and Tenant Act and now appear as

12 Interim Report on Landlord and Tenant Law Applicable to Residential Tenancies

(1968), pp. 21 et seq.

13 Ibid., p. 28.

[15]
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84.—(1) A landlord shall not require or receive a security

deposit from a tenant under a tenancy agreement entered into or

renewed on or after the 1st day of January, 1970 other than the

rent for a rent period not exceeding one month, which payment
shall be applied in payment of the rent for the last rent period under

the tenancy agreement.

(2) A landlord shall pay annually to the tenant interest on the

security deposit for rent referred to in subsection 1 at the rate of

6 per cent per year.

It would be wrong to suggest that all landlords of residential

premises have accepted these statutory changes with equanimity. Most

of them have done so, however, out of the conviction that serious

abuses did exist with regard to the former legally uncontrolled practice

of damage security deposits and a return to former practices is not

justified. No doubt even they would prefer some means of security

which would enable them to recover compensation for damage to which
the tenant must respond legally. But devices such as centrally adminis-

tered trust funds, and the like, could create an expensive and possibly

unwieldy administrative mechanism.

Even having very much in our minds the nature and number of

complaints that have been registered against the outlawing of damage
security deposits, we are not persuaded that a case has been made for a

restoration of former practices and the abuses attendant upon them.

Nor have we been able to determine from our consultation with the

industry or general public, or to devise ourselves, any acceptable and
workable alternative to the remedial measures taken in 1970. We
recommend, therefore, that no change be made in the law prohibiting

the taking of damage security deposits.

Section 84 (1) of The Landlord and Tenant Act which deals with the

rent security deposit makes reference to the fact that the deposit is to

be applied in payment of the rent "for the last rent period under the

tenancy agreement". The wording of the section would thus appear

to restrict the application of the deposit to the rent period when the

lease would normally terminate. This wording may cause difficulty

where the tenancy is prematurely but validly determined. Examples
will indicate the problem

:

(a) In the case of a tenancy from month to month, commencing on

January 1, 1972, where notice to quit is given to be effective on June 30,

1972, the last rent period would be the period from June 1, 1972 to

June 30, 1972. This case presents no difficulty.

(b) In the case of a lease for a term certain, from January 1, 1972

and ending on December 31, 1972, the last rent period would normally
be for the period from December 1, 1972 to December 31, 1972.

Difficulty arises, however, in the event that the tenancy is determined
before December 31, 1972, by agreement; or where the tenant abandons
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the rented premises before December, 1972, and the landlord accepts

the surrender, thus terminating the tenancy; or where the tenancy is

terminated prior to December, 1972 by court order. What is "the

last rent period under the tenancy agreement" in these circumstances?

We recommend that section 84 (1) be amended to make it clear that

"the last rent period under the tenancy agreement" include, in a proper

case, the last rent period immediately preceding the termination of the

tenancy.

SUMMARY OF RECOMMENDATIONS ON PROVISIONS

CONCERNING SECURITY DEPOSITS

1. No change should be made in the law prohibiting the taking of

security deposits.

2. The provisions of section 84 (1) should be amended to make it

clear that the last rent period under the tenancy agreement
should, in a proper case, include the last rent period immediately

preceding the termination of the tenancy.



CHAPTER IV

THE RESPECTIVE OBLIGATIONS OF LAND-
LORDS AND TENANTS WITH RESPECT TO
REPAIRS AND MAINTENANCE OF PREM-
ISES AND THE ENFORCEMENT THEREOF

The Commission, in its Interim Report, recommended that a statutory

condition be enacted which would impose upon landlords the obligation

of providing, in the first instance, and keeping the rented premises in a

good state of repair and fit for habitation. An essential ingredient of

this obligation would be compliance with the health, safety and housing

standards prescribed by law. This recommendation reflected the Com-
mission's view that in contemporary society rented premises may properly

be regarded more in the nature of an article of commerce, as goods and
services, and not primarily an estate in land. In balancing the repair

obligation the tenant was to be responsible for the performance of such

normal housekeeping tasks as cleaning, polishing, changing fuses and
light bulbs, etc. The tenant also was to be responsible for making
good any damage caused by his wilful or negligent conduct or that of

persons brought onto the premises by him. 14

These recommendations were implemented in the enactment of the

provisions of section 96 which appear in Part IV of The Landlord and
Tenant A ct in the following form

:

96.—(1) A landlord is responsible for providing and maintaining

the rented premises in a good state of repair and fit for habitation

during the tenancy and for complying with health and safety

standards, including any housing standards required by law, and
notwithstanding that any state of non-repair existed to the knowl-

edge of the tenant before the tenancy agreement was entered into.

(2) The tenant is responsible for ordinary cleanliness of the

rented premises and for the repair of damage caused by his wilful

or negligent conduct or that of persons who are permitted on the

premises by him.

(3) The obligations imposed under this section may be enforced

by summary application to a judge of the county or district court

of the county or district in which the premises are situate and the

judge may,

14 Ibid., p. 46.

[18]
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(a) terminate the tenancy subject to such relief against for-

feiture as the judge sees fit;

(b) authorize any repair that has been or is to be made and
order the cost thereof to be paid by the person responsible to make
the repair, such cost to be recovered by due process or by set-off;

(c) make such further or other order as the judge considers

appropriate.

Representations have been made to the Commission on behalf of

some landlords that the standard for compliance expressed in section 92

in terms of "good state of repair" is too imprecise. It is alleged that

it is "a vague legal term capable of various interpretations by landlord,

tenant and the courts". It must be stressed at the ourset that the

impugned phraseology does not stand alone. In verbal context it is

linked with "fit for habitation . . . and . . . complying with health

and safety standards". But even taken in isolation the words "in a

good state of repair" have been used consistently in leases over centuries

to set the limits of the obligation to repair by express covenant. Nor
have they attracted critical judicial comment by those courts which have
been called upon from time to time to apply the standard. True it is,

that marginal cases will pose the problem whether the particular facts

fall within or without the prescription. Judges are eminently qualified

for the task of making such determinations and the important thing is

that where disputes do arise, recourse should be had to the courts for

settlement and the matter should not be left to unilateral action.

It also has been pressed upon us that the landlord should have no
obligation to repair defects in residential suites where the defects existed

at the time that the tenant signed the lease and where the tenant

"accepted" the state of affairs. It was made clear to us that this

recommendation would not apply where the existing defects violated

health standards or local building by-laws. Though superficially attrac-

tive, this submission will not stand critical analysis and must be rejected.

Any stipulation allowing a tenant to accept premises which are not in a

good state of repair and fit for habitation, presumably at a reduced rental,

would result in legislative approval being given to the letting of sub-

standard premises. It could be the subject of abuse due particularly to

the inferior bargaining of low income groups seeking living accommoda-
tion. As well, it would be contrary to the essential social and philo-

sophical bases of the provisions of section 96. The provisions of section

96 (1) and (2) of The Landlord and Tenant Act create a fair balance of

rights and obligations between landlords and tenants relating to the

state of repair and fitness of rented premises. The test is an objective

one to be impartially determined and applied. We recommend that no
change should be made.
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SUMMARY OF RECOMMENDATIONS CONCERNING THE
RESPECTIVE OBLIGATIONS OF LANDLORDS AND TENANTS

WITH RESPECT TO REPAIRS AND MAINTENANCE OF PREMISES

The provisions of section 96 (1) and (2) of The Landlord and Tenant
Act create a fair balance of rights and obligations between landlords and
tenants relating to the state of repair and fitness and maintenance of

residential premises and we recommend that no change in the law
should be made.



CHAPTER V

THE RESPECTIVE RIGHTS OF THE
PARTIES IN THE ENFORCEMENT OF

COVENANTS GENERALLY

In its Interim Report the Commission dealt with the special problems
which arise from the long-established legal principle that in the law

governing the relations of landlord and tenant covenants are to be

treated as independent. 15 The result is, for example, that in the absence

of amending legislation the obligation of a tenant under his promise to

pay rent is not diminished in whole or in part by the landlord's failure to

discharge his obligation arising from his promise to supply heat. The
reasons for this are largely historical and there has been some indication

recently that even apart from statutory modification the courts, in

administering the common law, are disposed to go some distance in

altering the pre-existing principle.

We avoid repeating here all of what appeared in the Interim Report
on this subject but some further treatment is justified since misunder-

standing persists. Essentially the difficulty springs from the fact that in

law a lease has been regarded as a conveyance, to which the law of

property applied, and not as a contract. As a conveyance the lease

operates to transfer to the lessee a possessory interest in land. The
land was the principal thing—a point of view not entirely divorced

from reality in an agrarian economy. The fact that in the evolution of the

lease the exchange of promises or covenants has come to loom as large

as the transfer of possession has not altered materially the relevant law.

A substantial breach of a material covenant in a bilateral contract will

excuse the other party from performance because the covenants are

normally mutually dependent. In leases the covenants have been viewed
as being independent. Accordingly the obligation to pay rent continued

though the house was destroyed. The tenant's obligation to pay rent

continued though the landlord was in breach of his covenant to repair.

Similarly, the rule of contract law is that the promisee is obliged to

mitigate his damages flowing from the breach of contract by his promisor.

In landlord and tenant law the landlord was under no duty to minimize
his loss in the event that the tenant abandoned the premises.

As indicated previously, there is evidence recently that the courts

are moving to achieve a more proper mix of property and contractual

remedies to give recognition to the realities of the factual situation.

In Highway Properties Ltd. v. Kelly, Douglas & Co. Ltd. the Supreme
Court of Canada has said:

It is no longer sensible to pretend that a commercial lease . . .

is simply a conveyance and not also a contract. It is equally

untenable to persist in denying resort to the full armoury of remedies

15 Ibid., passim, and particularly pp. 56 et seq.

[211



22

ordinarily available to redress repudiation of covenants, merely

because the covenants may be associated with an estate in land.

Finally, there is merit here as in other situations in avoiding multi-

plicity of actions that may otherwise be a concomitant of insistence

that a landlord [or a tenant] engage in instalment litigation against

a repudiating tenant [or a landlord]. 16

But even before this decision the Ontario Legislature had moved
to enact reforms directed along the same lines with respect to residential

tenancies. In implementing recommendations contained in the Interim

Report the Legislature dealt not only with specific items as in:

88. The doctrine of frustration of contract applies to tenancy

agreement and The Frustrated Contracts Act applies thereto.

92. Where a tenant abandons the premises in breach of the

tenancy agreement, the landlord's right to damages is subject to the

same obligation to mitigate his damages as applies generally under

the rule of law relating to breaches of contract.

But it was also enacted in general terms in section 89 that:

. . . the common law rules respecting the effect of the breach of a

material covenant by one party to a contract on the obligation to

perform by the other party apply to tenancy agreements.

Thus, by statute in Ontario, so far as residential tenancies are concerned,

covenants have been made interdependent.

It has been represented to us by some landlords' organizations that

the changes effected by section 89 will enable tenants to withhold pay-

ment of rent with impunity on some pretext that the landlord is in breach

of some obligation on his part. More serious still, it is contended that the

amendments will foster and enable concerted action by tenant groups
through the withholding of rent to the prejudice of the landlords' legal

rights. This has sometimes been referred to as the "rent strike". This

is a serious allegation and, if well-founded, deserves serious consideration.

The provisions of section 89 by express terms assimilate the law
of contract into this area of landlord and tenant law. Special refer-

ence is made to the common law rules respecting the effect of the

breach of a material covenant by one party to a contract on the

obligation to perform by the other party. It is well established by the

common law that not every departure, no matter how insignificant,

from full performance of every covenant, no matter how unimportant to

the total transaction between the parties, will justify non-performance
on the other side. The right to treat the contractual obligations as being

at an end is subject to rather confining rules. Essentially it is a

fundamental breach or something going to the root of the contract

'(1971), 17 D.L.R. 710, per Laskin, J., at 721.
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which will excuse performance on the other side. In the final analysis

it is the adjudication by the judge of what is a substantial breach of a

material covenant which will govern and not the caprice or whim of one

of the parties.

Any tenant, or group of tenants, improperly withholding payment
of rent is subject to having the periodic tenancy terminated by a notice

to quit or to having the landlord move directly to forfeit the lease and
recover possession. We stress that in these circumstances tenants can-

not shelter behind the retaliatory eviction provisions of section 107 (2) (b)

since, ex hypothesi, they cannot be viewed as attempting to secure or

enforce their legal rights. 17 There is no evidence before the Commission
of actual abuse arising out of the enactment of the provisions of section

89 nor are we persuaded that such abuse is threatened so long as the

landlord can recover rent improperly withheld.

To be found right in the end is cold comfort for a landlord who
is unable to recover rent that has been withheld improperly by a tenant

because he is either judgment proof or cannot be found. In Nova Scotia

under section 11 (3) (e) of The Residential Tenancies Act 18
it is provided

that Residential Tenancy Boards which may be established by the

Lieutenant Governor in Council may

. . . accept rent payable by a tenant and hold the same in trust

pending performance by a landlord of any act the landlord is

required by law to perform,

and section 11 (6) provides for payment to the Board by the tenant of

rent, to be held in trust

. . . pending performance by the landlord of any act the landlord

is required by law to perform and no action shall be brought or

taken by the landlord against the tenant in respect of the rent while

the rent is held in trust.

In order to forestall any possible abuse of the right to withhold rent

under the provisions of section 89, and to permit recovery by the land-

lord where his case is adjudged to be meritorious, we recommend that

the statute be amended to require the tenant, in cases where he seeks

to exercise his right to withhold rent, to pay the rent, or the disputed
portion of it, to the sheriff. The money should be paid out to the

successful party, or, in the case of divided success, in accordance with
the divided success. We recommend the sheriff's office as the repository

for these funds to avoid the formal and involved procedures attendant

17 The Landlord and Tenant Act, R.S.O. 1970, c. 236 provides:

107. (2) In any proceeding by a landlord for possession, if it appears to the judge
that,

(b) the notice to quit was given because of the tenant's attempt to secure or

enforce his legal rights,

the judge may refuse to grant an order for possession and may declare the notice to

quit invalid and the notice to quit shall be deemed not to have been given
18 Stat. of N. S. 1970, c. 13.
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upon payment of money into court. Any requirement for the payment
of withheld rent to the sheriff should exclude (1) payments made by
the tenant pursuant to section 96 (3) (b), where the tenant files receipts

with the county court clerk and (2) rent payment which the tenant

alleges have already been paid.

SUMMARY OF THE RECOMMENDATIONS CONCERNING
THE RESPECTIVE RIGHTS OF THE PARTIES IN THE

ENFORCEMENT OF COVENANTS GENERALLY

1. Where a tenant claims to be entitled to withhold rent on the

ground of an alleged breach of an express covenant or one

implied under the provisions of Part IV, such rent shall be

required to be paid by the tenant to the sheriff as a condition

precedent to the tenant being allowed to file a dispute to the

landlord's claim under the provisions of section 106.

2. The requirement for payment of withheld rent to the sheriff

should exclude, (1) payments made by the tenant pursuant to

to the provisions of section 96 (3) (b), where the tenant files

receipts for such payments with the county court clerk and

(2) rent payments which the tenant alleges have already been

made.



CHAPTER VI

THE ABUSE OF THE PROCESSES OF THE
COURTS CONCERNING SOME PENAL

PROVISIONS OF THE ACT

The Commission has received representations from one landlord's

association concerning the penal provisions of section 108. We think

it fair to state their position in full as it was submitted to us

:

The amendments provide no balancing or limiting factor to

prevent tenant abuse of the penalties imposed against a landlord

under section 107 [now section 108] of the Act. The tenant, then,

can have a charge laid against his landlord with impunity because

(a) he need never appear in court to support his information and
(b) even if he does appear, he apparently has no responsibility for the

accuracy or completeness of the information [emphasis that of the

authors of the brief] which has been the basis of the Crown laying

the charge. This is not only unjust, but fairly begs the courts to be

used in matters of personal vindictiveness.

Recommendation [again the authors' of the brief]. The tenant

must, in some way, be penalized for swearing to misleading, in-

accurate or incomplete information to the Crown.

These representations were not supported by any statistical data.

Indeed, the submission itself reads in terms of suggested possible abuse

and not actual cases. Evidence which we have obtained from other

sources to this date indicates that most proceedings brought under the

provisions of section 108 have been private prosecutions, because generally

speaking crown attorneys have refused to prosecute on behalf of the

tenants. Very few, if any, legal aid certificates have been issued for

such purpose.

There is some evidence of tenants not attending in prosecutions

involving claims for real property tax rebates from landlords under
The Residential Property Tax Reduction Act. 19 In many of these cases

involving low income tenants, the tenant was unrepresented by counsel.

Even if a problem did exist with respect to this particular matter it will

not long endure since the legislation is being phased out and, in any
event, it is not relevant to prosecutions under section 108.

The offences which may be visited with penal consequences under
section 108 are in a narrow range. They consist in sum of requiring or

receiving security deposits other than a rent security as therein defined

19 R.S.O. 1970, c. 414.

[25]



26

after the 1st day of January, 1970, the payment of interest on rent

security deposits, and the prescription against requiring post-dated

cheques or other negotiable instruments to be used for payment of rent,

all under section 84; the provision for return of security deposits and
penalties on default under the provisions of section 85 ; the denial of the

right of reasonable access for the purpose of canvassing or distribution

of election material to candidates in municipal, provincial and federal or

school board elections; unlawful alteration of locks; or attempts to

recover possession other than in the manner authorized by section 107.

The general law is not lacking even in private remedies which may
be pursued against those who seek to abuse the processes of the court

by laying false charges and conducting baseless prosecutions from spite

or other improper motives. In the absence of firm evidence that these

are inadequate and that actual abuses exist we see no justification for

altering the legislation which was enacted to ensure compliance with a

strong social policy to correct former abuses which were widespread and
well documented.

SUMMARY OF RECOMMENDATIONS WITH RESPECT TO
THE ABUSE OF PROCESSES OF THE COURTS CONCERNING

SOME PENAL PROVISIONS OF THE ACT

No change in the provisions of section 108 is recommended.



CHAPTER VII

POSTING OF NOTICE OF
TERMINATION PROVISIONS

One of the most prolific sources of confusion and difficulty affecting

the relations of landlord and tenant has been the law governing the

termination of periodic tenancies, such as those from month to month. 20

It was for this reason made mandatory by the provisions of section 104

of The Landlord and Tenant Act that where a landlord rents more than

one residential premises in the same building and retains possession

of part for use of all tenants, the landlord should post up conspicuously

and keep posted a copy of the statutory provisions relating to the

manner of giving notice, as well as the time requirements of notice

together with the legal name of the landlord and his address for service.

Any proceedings taken by or on behalf of the tenant may be commenced
against the landlord in the name so posted. 21

Objections have been made to this requirement on behalf of some
landlords on the ground that the posting is unnecessary and may even

be confusing where dissimilar notice requirements are negotiated and
provided for in the tenancy agreement. In the written representations

insufficient care was taken to distinguish between periodic tenancies and
leases for a term certain. With respect to the latter the term expires

without notice. A more serious matter, however, is that most periodic

tenancies are not the subject of written tenancy agreements and in these

cases the statutory provisions apply. It is highly desirable in these

cases that the tenant be provided with information on the relevant law

through the posting required by section 104. If an alternative to the

statutory mode of giving notice has been negotiated by the parties,

presumably the tenant will be familiar with its terms and in any event

can inform himself by reference to his copy of the tenancy agreement.

The communication by posting of the legal name and address of his

landlord for the purpose of effecting service of documents is of no minor
significance. For the reasons stated we recommend no change in the

legislation in this regard.

20 See for example Silver v. Kelly, [1953] 1 D.L.R. 649 (Ont. C.A.) where the Court was
asked to find, with respect to a monthly tenancy starting with the first day of the

month, that a notice to quit requiring delivery of possession of the premises on the

first day of the month rather than the last day was an invalid notice. The Court
held that it was not, refusing to follow a decision of the British Columbia Court of

Appeal which had held in Mital v. Andrews, [1950] 2 D.L.R. 51 that it was. In

Sidebotham v. Holland, [1895] 1 Q.B. 378, Lindley L.J. at 383 said: "The validity

of a notice to quit ought rtot to turn on the splitting of a straw. Moreover, if

hypercriticisms are to be indulged in, a notice to quit at the first moment of the

anniversary ought to be just as good as a notice to quit on the last moment of the day
before. But such subtleties ought to be and are disregarded as out of place."

21 The Landlord and Tenant Act, R.S.O. 1970, c. 236, ss. 98-104 and 109.
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SUMMARY OF RECOMMENDATIONS REGARDING
POSTING OF NOTICE OF TERMINATION PROVISIONS

We recommend no change in the provisions of section 104 regarding

the requirement for posting the statutory provisions governing the giving

of notice under sections 98 to 103 inclusive.



CHAPTER VIII

SUMMARY OF RECOMMENDATIONS

Concerning Procedure for Termination
of Tenancies and Recovery of Possession

1. The period of notice for the return of a motion under section 106

be reduced to four clear days.

2. Service of the notice of motion under section 106 should be

effected by personal notice on the tenant or by leaving the

notice with an apparently adult person at the place of abode
of the tenant.

3. In cases of hardship the judge should have power to defer the

issue of the writ of possession for one week, but not otherwise.

4. Sheriffs should be required to enforce writs of possession

promptly. This is a matter for administrative direction and
supervision and not statutory enactment.

5. County and district court clerks should be required to notify

welfare authorities when a writ of possession is issued and
sheriffs should be required to inform the same authorities of the

date upon which the writ is to be executed.

6. Any action on the part of the landlord amounting to an essential

withdrawal of vital services such as heat, electricity, gas or water,

before a writ of possession has been enforced, should be made
illegal.

7. Section 106 should be amended to provide procedures for signing

orders directing the issue of writs of possession and judgment
for rent in default of dispute as follows:

(a) Where a landlord claims that he is entitled to possession

for any reason he may commence proceedings in the

county court by way of an originating notice of motion,

returnable before a county or district court judge on
four clear days notice.

(b) If the tenant wishes to dispute the landlord's claim he
may appear on the return of the motion or, at any time
prior to the day for the return of the motion, file with
the clerk of the court a statement in writing setting out
briefly the grounds on which he disputes the landlord's

claim.

[29]
,
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(c) Where the landlord's claim is for possession or rent due,

or both, and the claim has not been disputed, the clerk

of the court may sign an order directing that a writ of

possession issue and may give judgment for the amount
claimed.

(d) In all other cases the matter may be set down for hearing

forthwith or at such time and place as the judge may
appoint.

(e) Where the claim is for possession or rent due, or both,

the notice of motion shall contain the following warning

:

If you intend to dispute the claim for possession or the

claim for rent due, you must appear before the County
Court Clerk at the hour of o'clock in the noon
on the day of at his office in the

Court House at or file with him before the

day of a notice of dispute in writing,

setting out briefly the grounds upon which you dispute

the landlord's claim. If you do not appear or do not

file a notice of dispute the Clerk of the Court may sign

an order directing that a writ of possession issue forth-

with and judgment for the amount claimed.

(/) A motion to set aside an order or judgment signed by
the County Court Clerk may be made to the County Court

Judge within four (4) days of the date thereof, provided

that, in cases of hardship, the judge shall be empowered
to extend the time on being satisfied that a proper case

has been made for so doing.

(g) In all cases an appeal from the County Court Judge
shall lie to the Divisional Court.

Part III proceedings should be made non-applicable with respect

to residential tenancies as defined in section 1 (c) of The Land-

lord and Tenant Act.

Concerning Security Deposits

9. No change should be made in the law prohibiting the taking

of the security deposits.

10. The provisions of section 84 (1) should be amended to make
it clear that the last rent period under the tenancy agreement
should, in a proper case, include the last rent period imme-
diately preceding the termination of the tenancy.
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Concerning the Respective Obligations of Landlords and
Tenants with Respect to Repairs and Maintenance of
Premises and the Enforcement Thereof

11. The provisions of section 96 (1) and (2) of The Landlord and
Tenant Act create a fair balance of rights and obligations be-

tween landlords and tenants relating to the state of repair and
fitness and maintenance of residential premises and we recom-
mend that no change in the law should be made.

Concerning the Respective Rights of the Parties
in the Enforcement of Covenants Generally

12. Where a tenant claims to be entitled to withhold rent on
the ground of an alleged breach of an express covenant or

one implied under the provisions of Part IV, such rent shall be

required to be paid by the tenant to the sheriff as a condition

precedent to the tenant being allowed to file a dispute to the

landlord's claim under the provisions of section 106.

13. The requirement for payment of withheld rent to the sheriff

should exclude, (1) payments made by the tenant pursuant to

the provisions of section 96 (3) (b), where the tenant files receipts

for such payments with the county court clerk and (2) rent

payments which the tenant alleges have already been made.

Concerning the Abuse of the Processes of the Courts
with Respect to Some Penal Provisions of the Act

14. No change in the provisions of section 108 is recommended.

Concerning Posting of Notice of Termination Provisions

15. We recommend no change in the provisions of section 104 regard-
ing the requirement for posting the statutory provisions govern-
ing the giving of notice under section 98 to 103 inclusive.



CHAPTER IX

CONCLUSION

The Commission remains of the opinion held in 1968 that the

removal of self-help remedies with respect to landlord and tenant

relations in the area of residential tenancies is justified. This principle

is defensible and workable, however, only if the procedures for resort

to judicial determination of disputes themselves provide for prompt
and inexpensive remedies. This, essentially, is the aim of the further

recommendations contained in this Report. The changes wrought by
the legislation in 1970 were drastic. Their dimensions were dictated by
social events of major proportions. They have brought relative quietude

to an area of social and legal conflict that had become the cause of grave

concern. We see no justification for alteration of the basic principles.

The Commission records its thanks to all those who assisted us by
submitting their views. We have profited greatly by a free and frank

exchange of opinions. In addition, the Commission wishes to express

its gratitude and sense of obligation to Professor Morley R. Gorsky, our

research supervisor, for his scholarly research and valuable assistance

at every stage of the preparation of this Report.

All of which is respectfully submitted,

^#W Lc*£^
H. Allan Leal,

Chairman.

Richard A. Bz&UT ' *

Commissioner.

W. Gibson Gray,

William R. Poole,

March 31, 1972
Commissioner.
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